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JAMES A, MUSICK, 
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HUGH WENDELL MacDONALD, 


Appellant. 


BRizeErOn (a PEOPEE OF THE STATE OF CALIFORNIA 


OPINION BELOW 


(ie Gastriet court Ss order of November 27, M667 cenied 
Pict Wel, Se Themecounme Sereasoning upensynich@the dental ic 
based is seu forun at pages 25 to 31 Volume Two of the 
Mewmroolecec Lranec rigst om record, 
QUESTIONS PRESENTED 
i ie Cher “testicle ll ona Gietne Gaistmict comm: wad 
DeODeriy imvaleed aa the recuest of a Writ of Habeas 
COrDuUsmwamten remuimes Sune Ac ‘udication of the 
COmsCituUCvenalityect as@Galifornia, StatesStatute after 
the United States Supreme Court's dismissal of 


Gem@ecnidam omaemweal for want of Purisdiction. 
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Winether a substantial federal question has been 


aC presentecebysappellant:. 

5 3. Whetherwappelmant was denied due process of law. 
4 STATUTES, RULES AND REGULATIONS INVOLVED 

5 California Penal Code Section 834(a) Resistance to 

oA arrest. 

7 Hh a person has: knowledege@ or by the exercise of 

8 reasonable care, should have knowledge, that he is 

9 Demme arrested oy a peeece Clficer, te is the duty of 
0 Such personmuo reiraim ft rommusime forcesor amy weapon 
1 to resist such arrest (Added Stats. 1957, c2147, 

2 p. 3007, Seetion 10. ) 

3 California Penal Code Section 148 ~ Resisting Public 


Py) @rficets in the Discharge of their’ Duties: “Penalty. 


5 im—@ny person sho wilfully resists, delaysjser obstructs 
6 cin, ieee Ol teecr gp in the discheawmge or attempt to 

Py Giseherege any oduey Of Wikes Ofrice, When now™other 

8 punssonemt GsepMescribed, -isspumishable bya fine not 
9 ExCeecdinewenemtheusend dollars, or by imprisonment in e 
20 COUnULV eel) NObSexceed ing one year, or by both such 

1 finewand impriisonmnent{Enacwed 1672; AM. Stats: 1957 

2 Gn. Vee Seetiiony3s0 ). 

5S, STATEMENT _ 

24. On January 9th, 1965, appellant was arrested in Orange 


25 | County and was charged with Violation of California Vehicle 
26 |Code Section 23102 which prohibits driving any vehicle on a 


nee 
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Gm oiec haehway maiiie under the influence of alcohol. An 
cent r@mel count chemeiae Paolationsof California Penal Code 
foc om liewas acqeanprior to the tial of the case. 
Defendant was arraigned on January 14, 1965, on the 
Mmorce of driving While under the inflwence of imtoxicating 
liquor. On January 26th Deputy District Attorney Thomas A. 
Reilley moved to dismiss if defendant would stipulate to the 
exgovemece of probeble cause for thesarrest. Defendant having 
merused to so Stipulate the motion was withdrawn by Mr. 
mMeigiey. On February end, Mr. Thomas A. Reilley having 
Eemmineaved fis employment with the office of the District 
Pmimuorieys Tic, Dawe Bach Jim, ascastent district attorney, 
ena Wr. Havold MWinvard, the deputy district attorney to whom 
wide Case Pad been r,re=-assipned for trial requested the court's 
momnicsian to vwmend the complaint by vadding a charge of 
Pe olowingmorkmesi. The hearing Onetais motion @as had on 
February 3rd and the motion was granted (See Trial Record). 
Domine toe are pmMemumol tine Febmudiny {naeneuion ger . 
Peawe facia n., Aeereraa, Disprict Attorney stipulated that 
"Six deputy district attaneys indicated either displeasure 
Drea see Gesie. Oo tet ie Wes aiweak case, or that they 
would not care to prosecute it" (Trial Record 14-15). 
ie furtier Suipulaved that if Mr. Wells, one of the deputies, 
were called to testify he would admit having stated to 
appellant's attorney that "it appears that the police 


(evant mas a hard on against this defendant and are out 
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to get him' or words to that effect" (Trial record 15-17). 

A trial by jury was had on February 11, 1965. The 
evidence indicated that on the evening of January 8, 1965, 
appellant was observed driving along a street in an unusual 
mMemecr. When the cfificer noticed the passenger in appellant's 
@ar putting a wine bottie to his Tipswand apparently oranking 
fj/m_on it, @nd casting it out of the window Onto a public beach 
ameea, the automobile was stopped. The officers testified 
that defendant was unsteady in his gait, that his eyes were 
mlaasy, clieaty he refused @ field sobrivety test claiming @ pad 
leg (Trial Record 83-89). Defendant admitted to having 
meee vile Olfi1Cers 1n tGme Guschnarge of tUneir Gduties Wale 
at the police station (Trial Record 83-89). 

Mae jury found tne appellant Wot Guilty of the drunken 
G@eivane charge but g@ualty of a violation of Section 148 of 
UimcolirOrdia rem Code, epcliant was iemeenced to 2 fine 
of $250 plus penalty assessments. 

On February 15, 1966, the Appellate Department of the 
~uecruer Court afiimmec appellant's comviction. Certifiea- 
men Or the case to the District Court of Appeals was denied 
bye the Aepeliave Department of the Superior Court and the 
judgment became final on March 9, 1966. Appellant appealed 
to the United States Supreme Court and appellee filed a 
motion to dismiss. The Supreme Court of the United States 
granted appellee's motion and dismissed the appeal for "want 


of jurisdicition." Treating the documents as a request for 
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Commicrian), itmdenieac cervhoriart . 
On Mpril Vth, 96/7 Appellant petitioned the United 

Vou ohiet \Coulmb. Celural District Ol Calitornaa, for a 
Writ of Habeas Corpus. After a hearing, that Court by one 
No. 67-498-1H entered and filed August 18, 1967 denied the 
petition on the ground that defendant had no standing to 
meesecuye a petition for the writ because he was not in 
GmistOody . 

On September 29, 1967 the Appellant once more 
Peumciomed the Uniw~ed States, District eect Centre ise eeiave: 
SEocellbornga, for a Writ of Habeas Corpus. the court, 
imi COMahoered tase petition on the merits denzeda tne 
petition by order No. 67-1432-JWC entered and filed November 
e907 . 

tie Cesc Veeney pending bDetere nls court onweppeal 
Pon thal cénial. 

SUMMARY OF ARGUMENT 
i 

ihe granting of appellee's motion to dismiss the appeal 
mye tie Supreme Coury of the United States is a final 
eayvdiceation On the applicability of the state statute to the 
decision of this case and appellant should not be allowed to 
relitigate that issue on Habeas Corpus proceedings. 

tet 
Denial of certioriari implies a finding by the Supreme 


Court of the United States that defendant's constitutional 
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rights have not been violated. 
EL 
The record clearly shows that there was probable cause 
mer che arrests nat at no Stage of the trial was the 
prosecution conducted on the basis of Section 834(a) and 
Mente thet whe comesrGgutionality of the statute is not an 
Cics bon. 
iy 
Section 834(a) of the California Penal Code is 
constitutional hence appellant has not raised a federal 
quest 10m, 
V 
The statements allegedly made by deputy district 
emeermeys NOL involved in the prosecution of the case are 
immaterial and do not show the manifest bad faith of the 
be@eecubion in pressing charges allegeda by appellant. 
eeciwliom, teererore, has failed to prove lack oF due process 


ARGUMENT 


Ole eee ee ee oS Nat 
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iieceuemmimiineecnc Celineating the jurisdiction of {the 
Supreme Court of the United States Section 28USC1257 states: 


Final judgments or decrees rendered by the 
iieetwee court ©f a Stave gn which a decision 
could be had may be reviewed by the Supreme 
Commie eas follows: 

i. By appeal where is drawn in question the 
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MiliG@emect 2 Stavite Of any suave on the 
Zeon ee! Loe neiie Frente FO Ue 
Comeau lmuuisen, Treaties Om Cases of the 
United stetes and the decision is in 

Lav ome ite) Voducty. 
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StIce scale Uren in (ues clot Ol tie 
sround Of 1US being repugnant: to whe 
Cometinagtoion, reais om lame Of tne United 
Stavecyeor Where any uUnvle. rignt, privilege 
Gr anmicy ws spec Haida gee up Or Clammed 
under the Comet isgution. 

Weeder tle above svatute tee Supreme Cours has appellate 
muriccdiculon if theme is a claim of unconstitutionality of 2 
state statute which has been declared constitutional by the 
Svore Courtioin all cases where a party has standing to sue ane 
where the statute which has been declared constitutional is 
ececcarily involved in the determinatjon of defendant's 
Prosi. 

WiGaGgerul semutinyeol thesplleadgings involved an the 
rete iled with Gae United obales Gupreme Court in this cack 
Cn@ea Ge@mparisompwith the jurisdictional regmirements set 
Om aoeve Lives clear meanime to the™opinion rendere@ by che 
pinomeeme COUR. . 

The record (supplemented by the transcripts lodged with 
this honorable Court) shows the following facts: 

Mie CONS wiemality Of 2 Steve Suatuve as well as 
lack of due process were strongly alleged by Appellant in his 
petted COmiiewolememe Court. 


ine vomomeme Gour., while having the case under consid- 


Erion aiCneutoen LO8TSSUINS 17S Opinion requested knowledge 
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Of whether the ces hed been reviewed by the Supreme Court 
of the State of California (See Attachment A). 

Me District Attorney filed an "Additional Response 
Regarding Jurisdiction” sustaining appellant's contention 
“iat the A eneautes ie cunew state ceuwrt incimaineg Habeas Corpus 


proceedings had been exhausted because not available (See 


Appellant's Supplemental Brief re Jurisdiction In The Supreme 


Court of the United States - October Term 1966 No. 503 Misc. 
mee, ec: Addituonel Response Regarding Jurisaiction filed by 
appellee in the same proceedings). 

foapemiec Itlco Wit Une wupreme Court & motion «oO 
Geeeitec alleging that the svate svatute claimed to be 
Micomoav  CUPlenal Was nou directly drawn in Guestion in the 


HemeY COUrUs end was nov crucial to the disposition of this 


eerie 


ae ATE 


Pree leumet cle recoud On “avs face showed the arresting officer 


veunave probapme Cause fOr he arrese and thereiore thar ther: 


omer coulelsOnm 1m Lavor of tne Legality or the arrest; and 


that the conviction of defendant could well have been and was 


Mimic Uterine Ca taclvOrs Ovnere vlan Ge alleged 
"Manifest bad faith of the prosecution." 


Wie supwene Coury poOuLoming its ruling on @ review'or 


the "statement of jurisdiction, the motion to dismiss and the 


transcript of record" states: 


On consideration wnereof, it is ordered by 
ime ine uit Tie smMOulOn lo dismiss the 
Svea meiercitG De, alas) 15 hereby, Sranved. 
ica meeoret Ordered yinaw the oppeal hereun 
be, ana it is hereby, dismissed for want of 
sur souetion. 


Rm AE SD EEE LR PRI I LTE TNT EEL SE IT LE TE IOS POI BEET TE LE, ON SIDE, EE LT LOOT TE a 


ee CRO tear ies 


LINED TED LED. LEY CLA LE EI TE SIRES ET RPO TOE PAS PT SG PTs RR PR EIN ra een 


ios ofethe Provisions of e286 USC. d257()) supra, 


eo eNeeprocecdiings: above witated, what can be the meaning 


ote Praise .Ol tac motion to dismiss, of the dismissal. of 


fier aepcale Om Rant of yurisdictiaonpj~eendeet the court's 
@enial of certioriary? 


lo Vote eee lan. does. that tye court's decision 


puens fmemwene of @ Myriad of possibidities, or to dismiss th 


order of the court as "confusing because the Supreme Court 


oroiosetecne Case tOm lack Gf wiMrisdication rather than for 


Beoetwof-arsubstanitiel federal questiom as is their ustial prac 


mice Vi Ciscretionary dismiccalsor thisynatune” (ReT..on 
appeal p.5) is without justification. The statements 
presumes sloppiness on the part of the highest court of the 
land. sSuch presumption is unwarranted and contrary to legal 
Peinciples WQhicheadvecateryuet the soppes ite. 

The meaning of the order must rather be diligently 
Seuegnagin agdetemmination of Which ef the requisites to the 
soiceweeron Of thie cour are lacking in) appellent's case. 

1. Has the statute in question been declared 

comsvitutsonal by the highest state court 
aveitablesto anpel lant? 

fhe answer is yes. While the determination of the 
Statute's constitutionality was not made by the Supreme 
Court of the State of California, it had been made by the 
highest _— available to defendant and this is sufficient 
COoucteisciy the requirement. The case at hand in no way 
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differs from Largent v. State of Texas 318 US 4i8. There, 
an heme, the defendant had obtained an appeal from the 
haehess court awaitlaple to him and the Supreme Court granted 
Comuiortary @Lo Cevermmine thew Gens ti tulionalityyor the stave 
statute. In iijchi det theywtithoriviles @aenemer ore, itv can 

emmy ihe concluded thatethe court “daidenot lack jurisdiction on 
nn S seround . 

2. Hes. dpe idiant sthandingeo sme? 

Aedimwrne emswer iswihwthe vas tirmmative. Were the 
Sooke imvolveds Aan vapdetecwminatsien of his guilt the penalty 
igen rS@asc 25 Sui tcl enteeven a. iin tee formeotea fine. 

See Largent vs. State of Texas, supra (defendant in that case 
had been fined $100). 

3. Js Phe Cons titut one teyyor amstaverstatuverin 

issue in this case? 

Smee This: 1s eemeiicd aad Past redquerement for the 
doecmrre JUPlsere ron Or the Supreme Court it can omy peron 
this ground that the motion to dismiss was ranted and the 
appeal dismissed "for want or jurisdiction." 

iis seCemciysdion ks further supported by the allegations 
Supporting eppellee'sunetion to dismiss. sAppellec, in 
cme lien, bO tie “Constr tutionality of the state statute, 
Oerecea thageuiewetace Statute Was not in issSuey and that 
there had been mordendal of due precess. 

Moreover, had the court based its ruling on a 
(eve imo tiem Onwche comstitutionality of the California 
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Stevume, it obviously would not and could not have dismissed 


melo Mor juhsaeh on. Byvasproecss of selgmmanation 


piereiore, it can only be concluded that the Supreme Court 


peed ats Want of jurisdiction’ ruling upon determining, 


meer an analysis»of the record, that the constitutionality 


Seewie Stave SLavute wes nog in question. 


Popes tne abovesredeemc pe llees respectiuliy submit 


ieee ae or ocr sor “Tne supremerCourt @ismissing the appeal 


Clearly sng neatesoant inding thar a@epellant's contention tad 


his conviction was based on 834(a) of the California Penal 


Cee, srewwitnout merit. Accordingly, Appellee urge this 


fooml tO Gxercise its dis@retion by denying the Writ oF 


hepeas Corpus in Gaal Thisweoeurt cannot find @ppellant to be 


i Cigtorwin weelationmor the Constitution or Jaws or 


treaties of the United States" as required by 28 USC 2241(C)(q) 


Sec ycleon aie Ven Unebed sotates 223 rea 750). 


ine suprenesCounteot the United states in Ex Farte jlawk 


321 US 114 sets out the rules controlling the discretion of a 


weoeral Court in Meapeas Corpus procecdings involving state 


Coury Cecisions. 


Where the state courts have considered and 
Cove teave sue mmeri1 os OF NS CONGCILiOns., 
CQ limon COMrUumias EClLuner reviewed or 
declined to review the state court's 

Ceti stom, a wedereal court will not ordinarily 
Terme sinme upon Writ Or Habeas Corpus the 


GMeEsttOn Thus ead ijvdicated. 
Veotesen Ff F Supp. 15,10. 


see also Migs 


The wisdom of this rule is beyond argument. Having the 
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Supreme Court of the United States deniaian appeal on the 
iene woe pelore this Court a review of the constitutional iy 
Ge fem oveve slevuce py tne highest cour, of “Une and would 
bewleses taem probable in this case. And since the Supleme 
Coes ol Cat Onna Nas recenliy Ltavyorabiy passed on the 
Someta, “150, 46G)* tite decision of this court would 
Mien Vel Omrectly in conilict wary that decision without nope 
cea cane! resolutvon. dudiew@al discretion weulde thus s@em 
Bor cote Sune Tine me NOU VO be Lieiely reversed where ne 
final review is probable. cf Mooney v. Holohan 7 F Supp.385 
i 
lier cemla | Gh CeruMonrtari implies a finding byeulie 


puloncine Court Of the Unived States that Baoeliant's 


A E/N ar ma I A a RE RE a EE A IE BITTON 


The same jurisdictional statute 28 USC 1257(3) supra, 
Ciinites the jurisdiction of the supreme Court in granting 
Coeaortwen ommee thal Statute praévides for jurisdiction 
Mimevleecases Where a COMNSLituctional rignt has been violated , 
Mme redgsenably be arsuicd umat had tie Court round 2 
Tier OruCwemprocess in appellant's case the court's jurisdic-— 
Mem would Nave been lacking. 

Hace ore cumreme Court devermined the constitutionality 
Seen stone MOl to have been in question but had it also 


Po MCmuinrueetendeme'’S CONStiluliona: rights of due process 


nea@ been violeted, it would have granted the motion to dismiss 


me le 
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Mnemeppeal bubettecould=also have gmanted certioriari, deter- 
iemiec tie Merits Or rememaed the case to the@estate court. 
Thus in Henry vs. Louisiana, 88 S.Ct. Rptr. 2274, for example 
Mie COUT Odes: 

dive motion to diamiss is granved and ™tme appeal 

Tomes eseO TOY Want Ol Urisd2eulon.. Treacving 

tiempeperspwhereen the appeal Was taken, as 4 

Gosctam [or a we Ol Cen lOntari, Certior lar) 

is framecamanampic jue@e@mMent 15 reversed. 

im the case at hand the court's ruling on tne matter cr 
SCorliorie. tenemely salaces: 

Treating the papers whereon the appeal was taken 

eave oom Ore Clune moore Tolan i, Cer tora ar 1. 

iS) ere 1 Wem. 

iT Miomevew raat. as dciendant has contended, the ouprem 
Court could have considered this a case of "discretionary 
jurisdiction, "(RT on appeal p. 5) and thus denied the writ 
Thee qualitiedtiem. in light of the recent case of Woain- 
weieht vs. Oity of New Orleans 83 S. Ct. Rptr. 2243, however 
jie 1 Oils Somovabiem Lia tulad “uhexcourtefoundminesissue vo 
Wave Deem jWserciable ite wouldehave granted the writ. In tha 
Geese Oetengant Wed beeimernested On sEwspicion and wicnout 
eotewmre Canmse, He was not tried for any offence excepe thav 
Ceo igor eat Cor cIOrlaril was Sought on tne ground 
weer occ uMere Guts me prebab@ercause for the arrest the ar- 
Poe Li keoetb eam HasMCOnVvieCtIOn Ler resisting arrest de - 


Deve dsidinm ones freedom from unreasonable seizures. While 


“ ° : = — wn — aaa = ae —— arene SS a a ee 


Cie ouerene COourteddismassed tlte writ as improvidently grantec 
(id at 2244), two concurring and two dissenting opinions were 


oo 
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Peewee Ciltar indeeiaroie@ine Supréme Coumiis inverest in 
MemiitGuecr ame Cl Lee ilventton to adiudicate tme issue when 
the CepoOrviMiinn presems lpeel!. It can, therefore, only be 
@Ceqeluacu that had the Suprene Court founge the issue to be 
Me uicheabie in this case, at weuld have ganarited certvioriari 
memos Genial can only imply a failure on appellant's part 
Meme senl 2 IWeulcCliable 2Ssswe. 
dedi 

lie @cecord Clearly siems tne w theme was probable 

Gamse Or ethemamycctwamd tgateat nousteace of the 

trralgwas the prosecuiionsconducted on the basis 


of ocemion Os ila), 


ihe deci siiemeer bie Supreme Court inv praniime appellee’: 


NeliemortO dilsemasee 1S supported “by thes record. eimesdetendant-— 


SMe mite as arrested for “drunken Griving and charged wa tn 
the additional violation of section 148 of the Penal Code 


[Jaen pun Smes Ges ls twmes Oclevyime or obsitructinewan offer 


Meio eseri Oriemec Of hie ecrtiictalsdulies. Qiuane Stage of “the 


Cw to LNe PMOscecCULLONMoasSea Or Conducted, on tne basis vor 
Section 834(a). 

thie. FeCOndMaieOwe srt ieteDiemor lieeroaneticed. defendani's 
ewratve Grivans and sawedefendant's passenger bring a wine 
bette tO his "lips in the motion of drinking and thereafter 


throw the bottle outside of the car window (Trial Record 83- 


87). These acts suffice to give the officers reasonable cause 


DOmeerect (eteneeant it chat they had se€en a misdemeanor 
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Cmeammvced an uneir presence. Net only did the officers have 
meas OWmtO De lleve VN VeTendant might be in violation of the 
CA MopuuamVichielemv ede = cetlon eer Ooteaewnich prohibits 
Celene lice r= Wiie Melee e Or a leono)] "oul oLso of 
eelivorava Venicle Cove Seruion 23125 wilicn meni Dies wae 
Ouner O'wan auvomobale from allowing open liquor containers 
mipiie car and wiich amposes upen iim tie duty of prohibiting 
Peo Passcigers Lrom PpOSSess iol Of Such containers. 
iiPeCGilien, wen Cor Stepp imip time Cam, Une Oflicers tect 
fied that the defendant had a "rather strong odor of alcohol" 
on his breath, walked unsteadily, had glassy eyes, and re- 
iveed tO take any type of field sobriety test (Trial Record, 
83: 21-89:3). Against the weight of the above evidence, ampl) 
feu ying Celem@ent's arrest, the mere fact thew opoe lant 
Wes subsequently acquitted of this charge has no bearing 
wWhewever on the previously existing reasonableness of the 
Seeneer S Conduct. Thus the Vesality cr the arrest’ is not 
end Cannot be made to depend on Built or innocence but can 
Smly depend on the=fact that the officers had probable cause 
to believe that the defendant was committing a misdemeanor. 
The appellant, has shown no facts which indicate that 
the arrest was other than lawful. The inconstitutionality 
of Section 834(a), therefore, would not in any way have 
altered the outcome of appellant's case and appellant has no 


standing to argue against its constitutionality. See Cramp 


vs. Board of Public Instruction of Orange County Florida, 
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el 


a: a 


Cae eee al. Yes oR. 997: People Vo Pemny. (omen smd 906. 


ee Wo 2rcms oe SOP 275, 7 L.Ed Ta 205. 
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ioment Section Osi(a) of tie Calsienia PenalsCode 


were applicable to this Conc aguae writ sould be 


CRORE RES NE 


cemccn Dee ceee ce sec hilon Me NOL violative oF tne 


of Jume constitution of therwUnimed states. 


Mhewlesrms laturs of the Svate oL~Calitornia was prover! 
Within its authority in enacting Penal Code Section &34a, 
mer tie Stave "Srpolice powers "vorexceute enc” enmorce Tears 
for the general welfare of all its citizens. Section 834a wa: 
Me sipmecmend imvenced to repdiace wmeeaches of the peacemaaich 


(eoae od sorobably verten dad, cecurwwhen a citizen bpetwvevec 


RE ONS eS EM ema Sa nnn tM RS eR RE 


Pomiiiberiy was beigg inivimged bywan emresti ne considered vi 
lawful. The legislative intent in enacting Section 834a in 
io .cecleer fmem “ne fact thetveapriomsto the emactnemt of 


this section, the cases in California (See e.g., People v. 


180 P.2d 465) construed Penal Code Sections 692-694 (which 
pew) Town resistance vo sects which cnnstrtute a pubtic 
Offense) to inciude legislative permission to resist en 
unlawful arrest. The rationale of those cases was that an 
unlawful arrest is a "public offense," hence resistance to 
such unlawful arrest was justified and nct a crime (See 5 Cal 
duke. Wd 1387). Section 834a, however, is wholly devoid of any 
Geamimicvien DeGween resistance to a lawful and an unlawful 


diosa MesoMiesion of any such distinction was clearly 


ae 


a ee meena TE a eed 


ICE CODE o258 RE Baa RE 


er 2 een 


oe? | 


OLE SESE SBOE SILO SM SOUL LOTT SC DIAS Y > TOO OLOLED IEP TEEN, El EO OASC FORA ACTRESS TOE it ERI SE Pei SN are wee, 


(ree Ua Iieevervent, Since a Jegisiative intent to change 


Cmca belevsmtay Dee reSuNed Trom a new Pogpislative enactment 
Gametc oome subyee.. People vy. eee. 20 Come, Galo. 9255 e 
fo, ue er, Cheeni y reporledmigal it padec isi ometo directly | 
@emsidger this ig@nvical question simee enactment of Section 
834a upheld Section 834a as constitutional in the face of the 
argument identical to that made by Appellant here. People v. 
Burns 198 C.A. 2d. 839. This decision was in accord with the 


American Law Institute's recommendations in its Model Penal 


Code, Section 304, subsection 2 (a)(i), which states that one 


Gemnot pravileseq™to Tesist an arrest Which the actor knows | 
Dettemiate by 2 peace oiticer even VYhoueh the arrest might oe 
unlawful. It was also in accord with the Interstate commissid 
Geerines  Unitorm Arrest Act, Section 5, the equivalent of 
which has now been adopted in New Hampshire, Rhode Island, 
Delaware and California, and is now pending as a bill before i 
the New York legislature. New Jersey also adopted the equiva | 


Meteo oceulon S8by qudieial decision in 1965. State v. 


Koonce, 89 NJ Super. 169, 214 A. 2d #28. Recently the Burns 
Cec 1 Smee supray hes Deen ch tedewitheapproveleby the California 


DUDreiHiemeourt imePeopie 7. Coffey supra. 


—erereern ae oe 


Penal Code Section 834a, it should be noted, does not 
Sy UEwenenbasserduty tomrefrain- from resisting errest mir 
Uiewarrest 15 Vawiule but rather requires a person to refrain 
ivom using menesae: Wigenewer ne has knewhedge or...should 
have knowledge that he is being arrested by a peace officer.. 
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iu 


we selene ledeon fOr Limes iS tnat the forner rule allowing 
Mes etree CoG A UME) sarrest cflten Tomented riot or 
Peceochi et tie pedee by meking the question of the lawfulness 
po ulemer rest Awe) jee vesoOne sone Whichmihe subject of the 
eeeot cCOUlLCMmanterpret. Time 195/ enactment by the legislature 
Meus Was passed to make the law on this matter clear, definite 
emo SuUbiect te uniform interpretation, white at the same time 
Se oUerIine tiemwe Tiare of Tae Citimemry seneradly. The 
Gemoveseirectwot this mew sbatuie, clarification of law and 
BP OlecCrIOn and maintenance sof thespublic peace and welfare, i¢ 
Pest taudable. @he statute is consistent with the concept of 
due Process pes pecially maen balanced afainst the fact tha: 
one who is unlawfully arrested has a full, adequate, and 
fe com weecourse to Phevcourts for rédress of this wrong, 
When the above factors are weighed against each other, the 
Sc wiccwoiwaue precess should badance in favor of the statute, 
ame Heavye the relatively fem people who are falsely arrested 
WOoucMeir remedies in the courts of law. 
V 

Mie Ste Lenenisamade bysthe prosecutionsdo not 

support Appellant's charge of ‘manifest bad faith 

in pressing charges." 

PiewUiGeteoackes District Court in ruling on @igetage 
the actions of the deputy district attorney deprived defen- 
Cant Or due process reasoned thus: 


tebe inven a Jot of thought to this matter. I think 
Ue Tomi curey Mere is a failure to completely under- 
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, 
stand the duties and responsibilities of the police | 
pe eeee: Cede enpoOns iii ties ol tne District 
ono. Vee were 15 42 COMI romtalion wilh tne 

Wee 2G 1S an ep reOode which May five rise to a 

Member Gf Ol cies . 

"You say there was no profanity. I don't know. There 
Soe HWeve been promenmmiy Were, Whemercould hewe been a use gy 
om terce Suificient to consStitume pmeach of these and perhaps 
Seoremourer@ vic be bienes that =“GrewsouGgror  tadis incident. 

BupwullcepOlmece "Ge lLeTmine@ vo Chareze Tie UCirendant Wien 
meer Violations, eme, of course, cmiving white under the in- 
Piooicee COMM lOMicapine liCuOmm and “Une Other, Yesiet ime an 
CMe vCC Ls. 

Nev wGenewherenalongs Tieeiame tlie policxes indicawed that 
(ie were Net Pore Lo prosecute on the second one. “Wiavever 
Giey Meyeheve saide that they were going to drop Ateor no. 
Pasececube, Miiatvever, they dopet howe themulvimate decision 
Cee MbeL OCT Gincme IS .2OIne tO be a prosecution on it or not, 
Pees are sayingein effect 1s We are mot poing to suggest 
on TeComeond, ce rar as wewmnow iat charee Veenot forme TO 
Pemomoseculed:. 

WiniMertesseclL TOs uhe Whole situation it uliamatelyerets 
Hmm ionic y Aoborney. “Mhe first thing that the District 
Meer ney 1O0OKS a0 oem a case of this Kind or, for that matter), 
pe Cosoc@coues=te Nim is: Ws this the kind ofan infraction 
ms Pojeetcwuirs Suchodaviaolation, such a case, when you 
lege, Vothei ats feur corners that justifies the expendi- 


Beeson public Funds to prosecute. 
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| 

Whether the man is guilty or not guilty, is this worth. | 
while? 

Ii Sohne preseceuver prosecutcd Cvery case thatewas brough®e 
Eo bane tie police e@ ond by tke Peepemne would require a 
Pelt Mieay,eheny times whet it is. Tre finest thing he does 
PePoccermwmie woe tier there is Surrie@ment social significance 
Vict ye vnc expend! lure OL Pub lie runs. 

iINe@ammscer Ine Seeasermicolimenal a2 ime the first gous 
mien wer ineve a case of wechargerot Crum driving that we cant] 
SUmpatanileave, We Gor nrave a Gasc Of resisting an @rresis ewiic 
Hie NCOLEUOSpRObebly smbstentiewe, beat it isn™teof suit netent 
pecueeerCoMee tO JUStLIly Dae Mexpenalture om public fumds, So 
that the District Attorney says, "We are willing to dismiss 
it." Whereupon the defendant says he will not stipulate to 
probable cause, which is a neon light signaling: "I am going 
LO Drang an a@etion against the City and sue them for false 
arrest." 

Wel tliat Chamgesmine pacture. “The Dimgitrict Attommey 
aeein evaluates the situation and he says: Whereas this is 
emeocomyi1ren dio Nog Meretvorore justify the expenditure of 
public funds, all of a sudden it does become a case which 
does justify the expenditure of public funds because we are 
CO we mave to defend wis Case one “time or amother, and 
since the defendant is not going to stipulate to probable 
Gamse amd 255 e8o0i1ne to sue us, we might just as well try it 


now when the defendant has got something to lose as well as 


me 


CT SO, Pe TC SE SSCS SS © SSP GS/s weep, 


‘Suet eOo £aei, asecontrasted to waiting until later when 


on appeal pp. 26:15-29:3) 


: 
me Tiadn't sot anything to lose and everything to gain.” (RT =| 
ceo y cmemtberCourt'stempument “is self evident. | 


Pie inoeie case new before this cGurt yet another argument is 


miele. “ine recora end the cocuments before this court 
Clearly show that LDeputy Dastrgel Attorney Riley agreed to 
fegwve fe@n dismissal of thesaction, because defendant had promiss 
iroeciipulaleseS tO Uae. exaetence Of mmobable cause fer tne 
emest. Wien defendant refused to so stipulate, the deputy 
Maceno longer bound by Nis m@tion for dismissal... Additionally, 
mowOother deputy coula»be beund by Deputy Riley's persomal 
Opinion of the case since when the motion to add the count 

of resisting arrest was made and granted on February 2 and 3, 
1966, Deputy Riley was no leuzer Wearcly Lhe orice of one Paste t 
Attorney. The deputies to whom the case was assigned, the 
ub soOnessynomineiactehad controleof the causesof actions 

never stipulated that they thought the case had no merit. 


je, Megely stipmbeted thay six of the deputy district at- 
tormeys indicated either displeasure with the case, or that 
1t was a weak case, or that they would not care to prosecute 
it. (Trial Record 14-15) 

Nowhere in the record does it show that any of them 
ever had control of the case. Appellee respectfully submit 
that the thoughts of any attorney of member of the District 
Attorney's staff, other than of the one charged with the 


= Soni 


ke 


Peecceutvion Sf the case, are wmmaterial and cannot possiply 


& 


have deprived appellant of any rights. 


| 
| 
MamrcOuwet’ , way GCueaidon of bad folea in this case@eeis | 
Wee., cinee tite all Wepatvon By appellant of an eer naera tore 
mrosecution concerns prosecution of the "Driving While Intox 
jcated" charge, of which on the trial thereof appellant was | 
agulovod, end Of Witrch acqulitell he 1s mol, of course, @e¢ok : 
ing review (See e.g.3; Trial Record 7:24—6:34; 13:15-25). Whild 
eoumeecl fom Appellant has tmiea to utitize the stipulations 
made by prosecution (regarding what the testimony of certain 
oon y CMStric es ~artomey sy FOnldeberas to the presecutionmor 
the "Driving While Intoxicated" charge) to somehow prove an 
unmeritorious prosecution of the “Interference with an Office," 
cme ege, Appellant's reasoning under this argument Psscmeniiet 


Se-ecume. Ite stipulavions in QUESTION, 1 bears repeatanea, 


concern only the merits of the prosecution of the "Driving 


While Intoxicated" charge of which Appellant was acquitted 
(Trial Record, 15: 3~23). Because of this acquittal, there 
wes Gxists No Benuine controversy as to the motives of the 
Prececucion, the “existence ofwwhich controversy this Covmrt 


nas long insisted upon as a condition precedent to review. 


Congress of Industrial Organizations v. McAdory, 325 U.S. * 


p> oot, 1395. 

But even if the stipulations as to the beliefs of some 
Crete eecCivers im the District Alttorney"s office regerding 
Tice t MOG Omasnature of the prosecution were found to 


a eae 


No 


} 
| 
encompass the prosecution of Appellant on both charges ana - 
tee ee by une “Ceputy In cherge of the case, such stipu- 
ievices Go not" Shem cither that the @rosecution was unmePaxor 
leuse OL that sipped fant wes invany@wey “denied dwe process of 
Mew tiereby. Clearly, UneéPe was Some merit in the prosecutio! 
of the "Interference with an Officer’ charge or the jury would 
not have found the defendant Seo perio BWOUlTO the wpe 1 lave 
Court sieve atiirmec that finding, Further, vhe filing of an 
memecdweonoleimy, even to add a charge mmich had earlier peer 
deleted from the record of Appellent's arrest, is not "ample 
Senco: 2h8 bad saith Gae Coercion, the bDlackgackimewor 
defendant’ as the Appellant contends (Trial Record, p.8:18-22}. 
Siecie CONUnery, noc Om y fas this been a frequent practice 
wer nowelher motive than tosprotect the peopie by -ensurdins 
view toecir Wwe are@entomeed, but nas Jlone™been authorized by 
California law (California Pence Codey Seeuron 00S cilso sec 
Trial Record, p.12:1-14). Furthermore, the prosecution of any! 
Came eas Nive vorrcally been within the ciscretion of the 
District Attorney--if that office believes there is even a 
Peewee ty Ol a °cenviclion they may, Within’ their discretion, 
Weogse tO prosecute. 

WiiivenivyeLne W@eleremce ~o the police department's 
wanting "to get" Appellant (Trial Record p. 12:2-15) being as 
ma to mecC hooey Nen wins Someone believes yet anether party's 
Metive to be, “cannet be found to be, as proposed by Appellant, 


the motive for the prosecution of the "Interfering with an 


AY) 


arm 


it 


Oieiee: Chee Bilice, weven if accepted wes Sactual, such 


hearsay statement at most wovld apply only to the particular 
eel Tin. OL tne WOkice GCepertment, and Would in no way 
PielecoumeMieonnOuives. On Tne DPYOSeCulLiie@eavvorneys. And, ities 
Peo oulee, Lie mMOvlves Of these latter indivedvals which 
Appellant is impugning. (Furthermore, from the record it is 
omorrolySunClcam™ as tO Whether une alleged s'tatement was Said | 
j 

with reference to tne drunk driving or the "Interfering with | 
Bn Officer” Ciiaweee.) Inte tae Stele of mind of thelpolice. 
Pero elie Simulations Of the Distrie> AULOrney, in noOeeay 
peeveCcetoct tne prosecution of The delvendanit for interiferines 
eee Olt cer Was in bad Pach, amd thererore presents no 
(ieoimon Of due preccess in this case. 

fn conciwsion Mepellees respectiully submit that Appel 
ents Charge of Wack Of ‘gocd faith’ is based upon faulty 
and illogical reasoning. Although Appellant states that 
Appellee prosecuted the "Driving While Intoxicated" charge by 
"implementing a second crime to substantiate and win the 
first crime" (Trial Record, p. 14:5-14), the precise rational 
nexus to explain how the amended complaint was "implemented" 
to "substantiate and win" the drunk driving charge is missing 
Additionally, Appellant's allegation of a bad faith prose- 
cution by the District Attorney presumes that such bed faith 
has been proved as the motive of the District Attorney for 
BpReSCCULING this case. There is no such proof noe Une Meco ne.s 


in fact, such presumption is incontrovertably rebutted by 


e rt 
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Meese neite, Made in open court by counsel for the People, 
moive erfect that he believed he "could get a conviction of 
Mee drunk driving (Trial Record p.11:19), and that he be-~. 
Meeved that the “Interfering with an Officer" charge was even 
Btronger than that of "Driving While Intoxicated’ (Trial Re- 
Mend, p.13:23-24). 

PeLomrmG 5S GeeulenG Ulebeby e2Cu rns bine eneree or req 
merge arrest, Appellant's rights are violated because his 
meee sro SoCs found SUlltY Nave been increased by Unis 
men tOdlo sce Ons, Mle isemol tae job of we prosecution 
VemacweormNeweueslt Or inmmecence=sonly the jury can do that-= 
erp ortye it ~erendaw) £S Puilty of the additional = ciiense 
eis eciaiGes, Of Demme 9iegnd gullty be increased, 


CONCLUS TON 


er Teen ee oT 


lermecisl Or Che [oge@euneeressons it is Siimmiyeed that 


mies juecmdent Of tne Diserict Court eenentld bevaty mamed. 


Res peer ly Suna weed | 
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DECLARATION OF SERVICE BY MAIL 
ieee ne RS ccc Lare: 


T am a citizen of the United States, over 18 years of 


eee, and Nov a party LO Lhe Within cause; my business address 


fewe oMies. bigntn oumees, Sanca Anes Calitornia; I served 
Eee ol tne ablachied mppel lees Answering Brier on each of 
Poe TOL lOwing, by placing game in envelopes respectively 
eocressed 45 fojJows: 

VASKEN MINASTAN 

emit CHO DOS 

9107 Wilshire Boulevard 

Beverly Halls, Calitornia 90210 

AY dee WIiRIN 

FRED OKRAND 

LAWRENCE R. SPERBER 

af ool Spring Soeecy 

Los Angeles, Cadpiorniea 

Each said envelope was then, on July 31, 1968, sealed 
ang G@posited in the United States mail at Santa Ana, 


CaMiormiva. tie County in which 


™ FV myaw PaAeern pp «nw 41. 
mae A4ah VOL 


iGyead, wien “tne 
pe stoee Cnereon fully prepaid. 

ieee eC whee penalty .Ol perjury Unatoine 1 oregoing 
oer te and Correct. 

Executed this 31st day of July, 1968, at Santa Ana, 


weit ornia. 
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